Analysis of biofuels criteria in the Renewable Energy Directive and proposed amendments

SUMMARY

The European Council in March 2007 agreed to a 10% binding minimum target for the share of biofuels in transport by 2020, “subject to production being sustainable, second-generation biofuels becoming commercially available and the Fuel Quality Directive being amended accordingly to allow for adequate levels of blending."

An increasing number of scientific studies show that almost all current biofuels are not sustainably produced and do not lead to reduction of greenhouse gasses. It is very unlikely that the target can be met in a sustainable way, therefore it should be dropped. 

Greenpeace is concerned that the proposed sustainability criteria will not secure that biofuels are produced in a sustainable way as agreed by the Council. We believe that the renewable energy directive should:

· Reflect the conditionality of biofuels support expressed by the EU summit in March 2007:
· Drop the 10% biofuels target, as it cannot be reached in a sustainable way.

· Strengthen the criteria on ecological safeguards and include criteria for social safeguards.  

· Include a committee of independent experts with a clear mandate to accurately asses and address environmental and social consequences of biofuel production at a macro level (e.g. indirect land use change
). Combinations of crops coming from certain countries must be excluded in the case that they lead to negative macro environmental or social effects.

· Strengthen the system of monitoring and verification. 

· Ensure means by which evidence on sustainability impacts can be presented by third parties, including civil society.

· Provide for considerable climate benefits and GHG reductions: 

· Define a minimum level of at least 60% GHG reduction, compared with the EU’s current average fuel mix.

· Include strong GHG calculation tool (with conservative default values in Annex VII). 

· Direct and indirect land use change (leakage effects) must be included in the calculation. 

· The initial GHG emissions from land-use change must be distributed over a timeline of no longer than the first 10 years in order to guarantee initial CO2 savings and because of concerns than management of the land cannot be guaranteed over a period longer than 10 years.

· Provide strong and efficient sustainability criteria: 

· Extend sustainability criteria to all energy uses of biomass.

· Exclude all biofuels that are, directly or indirectly, responsible for the conversion or degradation of natural forests or other natural ecosystems.

· Include more precise definitions of biodiversity areas from where raw materials should not be sourced and add to the current list new biodiversity areas potentially at risk.

· Include sustainable management requirements for high-carbon stock areas, from which raw materials can be sourced.

· Move the cut-off date for the production of biofuels before the first legislative attempt on biofuels. 

· Include minimum environmental safeguards and good management practices, such as sustainable agriculture, sustainable management of forests and measures for the protection of water and soil.

· Enable Member States to introduce stronger sustainability criteria, if there is evidence that biofuels production might have adverse environmental impacts.

· Exclude production of biofuels from genetically modified plants.

· Ensure coherence with the objectives of the EU Development Policy: 

· Add specific objectives and criteria concerning food security, poverty alleviation, respect for labour rights and prevention of conflicts over land use.

· To this end, add Article 179 of the EC Treaty as an additional legal basis of the Directive. 

· Provide clear procedural outline and implementation procedures:
· Rethink and strengthen proposed verification system and monitoring.

· Specify implementation procedures of the Directive and the institutional framework, which will ensure effective enforcement and monitoring of the sustainability standards for biofuels. In particular, define the basis for the assessment of private international schemes for biofuels, agricultural goods and wood products; define the principles, criteria and indicators (PCI) to be used; define procedures to approve these schemes and to withdraw their authorisation in case of failure.

· Specify good standards of independent auditing of fuel suppliers to secure the credible accreditation of the private independent auditors and verify the truthfulness and accuracy of the information they provide to the Member States.

Our main proposals and concerns are further developed below in relation to the draft Renewable Energy Directive. 

ANALYSIS OF BIOFUELS PARTS OF THE DIRECTIVE

PREAMBLE

The 10% target for renewable energy is set on the same level for all Member States in order to ensure consistency in transport fuel specifications. The sustainability criteria are based on the internal market legal basis (Article 95), in order to facilitate trade between Member States. All other measures in the directive are based on Article 175(1) – environment. Sustainability criteria for biofuels are extended to all bioliquids in order to prevent the use of non-sustainable biofuels in other sectors (electricity and heating). In 2010 the Commission will provide sustainability criteria for other uses of biomass. 

Comment:

The explanation about the need for sustainability criteria on biofuels could easily be extended to include social criteria. Paragraph 39 says that ‘Consumers in the Community would find it morally unacceptable that increased use of biofuels and other bioliquids could have the effect of destroying bio-diverse lands.’ This could easily be extended to include social aspects of biofuels production – for example, Consumers in the Community would presumably find it equally morally unacceptable that increased use of biofuels and other bioliquids was leading to human rights abuses or cases of starvation.

ARTICLE 2 – Definitions

This paragraph provides general definitions on energy from renewable sources, biomass, bioliquids and biofuels. In this section, we should make sure that there is no legal way for the inclusion of peat in the definition of biomass and indirectly in the renewable sources of energy. 
Proposed change (addition):

“Waste” means biomass from agriculture, forestry, food industry or food consumption that no longer serves a purpose. 

”Agriculture or crop residue” is any vegetative material remaining in the field or discarded after harvest.

“Forest residues” are fibrous by-products of harvesting, manufacturing, extractive, or woodcutting processes. This includes logging residues, which consist of bark, branches, leaves, lops, tops, damaged or unwanted stemwood. It also includes mill residue wood: hogged bark, trim slabs, planer shavings, sawdust, sander dust and pulverized scraps from sawmills, millworks and secondary wood products industries.

Comment:

The definition of waste is specifically made to distinguish waste from residues and to distinguish between waste from potentially sustainable sources and waste from other industrial sources or from municipal waste. The latter cannot be considered as sustainable. The definition of agricultural and forest residues are necessary for similar reasons. 

ARTICLE 3 – Targets for the use of energy from renewable sources

This article provides national targets for renewable energy for each Member State, as well as intermediate target. The Biofuels target is the same for all Member States and does not include any intermediate target. 

Paragraph 3.3

Original text:

Each Member Sate shall ensure that the share of energy from renewable sources in transport in 2020 is at least 10% of final consumption of energy in transport in that Member State. 

In calculating total energy consumed in transport for the purposes of the first subparagraph, petroleum products other than petrol and diesel shall not be taken into account. 

Proposed change:

Delete

Comment:
More and more scientific studies show that biofuel production (directly or indirectly) leads to the conversion of land and ecosystems with associated increases in emissions. Thus, proof of reduction of greenhouse gasses does not exist and other environmental safeguards are also lacking. It is currently much more efficient to use limited biomass resources in other sectors than transport. For example: in heating and electricity production, 1MJ of biomass replaces about 0.95 MJ fossil fuel, whilst it replaces only 0.35-0.45 MJ of crude oil in the transport sector. The EU uses almost as much oil in stationary applications as it does in transport diesel engines, therefore a unit of biomass would be much better spent and would save far more greenhouse emissions in these applications, as opposed to the transport sector (JRC report 2007: 20). 

ARTICLE 4 – Calculation of the share of energy from renewable sources

This article provides the calculation tools for the final energy from renewable sources consumed in transport. 10% biofuels in final energy consumption in reality means15% bioethanol and 12% biodiesel in volume, as the energy content in biofuels is less than that of mineral fuels. This article also states that energy sources will be considered only once. This means that if an electric car consumes electrical energy produced from renewable sources, this energy can only count towards transport or power, not both.

ARTICLE 15 – Environmental Sustainability criteria for biofuels and other bioliquids liquid, gaseous and solid biomass

This article lists environmental sustainability criteria that biofuels and other bioliquids need to fulfil in order to count towards the 10% target and be eligible for financial support. Greenpeace believes that these criteria should apply for all biomass and that they should also include social criteria, as without them sustainable production cannot be assured. 

This article has 7 paragraphs and for the purposes of analysis each of them is treated separately. Sustainability criteria consist of minimum GHG savings (paragraph 2), no-go areas for cultivation of biofuels due to high biodiversity value (paragraph 3) and high carbon stock areas, where raw material for biofuels can be produced if the status of the land is not changed (paragraph 4). Paragraph 5 requires that raw material for biofuels produced in the EU also complies with EU environmental requirements for agriculture. There are no similar conditions for raw materials produced in third countries. 

Although Greenpeace believes that the target should be dropped, sustainability criteria must remain a part of renewable energy policy and should furthermore be extended to all energy uses of biological material. If appropriate policy measures and safeguards to mobilise environmentally friendly potential of bioenergy are not in place, then even a smaller increase of exploitation of these resources can lead to increased environmental pressures from farming (EEA 2008: 8). Furthermore, we need to find a way to include indirect land use change. As this seems difficult for the moment, we propose the establishment of a committee of independent experts, which will asses the risks associated with indirect land use change. The Commission should adequately reflect the findings of this committee and revise the Directive. (We are looking further in the options to tackle indirect impacts up-front.)

Paragraph 15.2

Original text:

The greenhouse gas emissions saving from the use of biofuels and other bioliquids taken into account for the purposes referred to in paragraph 1 shall be at least 35%. 

In the case of biofuels and other bioliquids produced by installations that were in operation in January 2008 the first subparagraph shall apply from 1 April 2013. 

Proposed change:

The greenhouse gas emissions saving from the use of biofuels and other bioliquids taken into account for the purposes referred to in paragraph 1 shall be at least 60%. 

Delete the second sub-paragraph.

Comment:
Setting GHG savings at a minimum 60% will encourage the most efficient uses of biomass and will provide incentives for the development of second generation biofuels and prevent technology deadlock, to which first generation infrastructure might lead.

The second sub-paragraph must be deleted because it will lead to biofuels counting to the renewable energy target without any guarantee that greenhouse gasses have been reduced. 

Paragraph 15.3

Original text:

Biofuels and other bioliquids taken into account for the purposes referred to in paragraph 1 shall not be made from raw material obtained from land with recognised high biodiversity value, that is to say land that had one of the following statuses in or after January 2008, whether or not the land still has this status:

a) forest undisturbed by significant human activity, that is to say, forest where there has been no known significant human intervention or where the last human intervention was sufficiently long ago to have allowed natural species composition and processes to have become re-established. 

b) Areas designated for nature protection purposes, unless evidence is provided that the production of raw material did not interfere with those purposes. 

c) Highly biodiverse grassland, that is to say grassland that is species-rich, not fertilised and not degraded. 

The Commission shall establish the criteria and geographic ranges to determine which grassland shall be covered by point c. Such a measure designed to amend non essential elements of this directive shall be adopted in accordance with regulatory procedure with scrutiny referred to in Article 21(3).

Proposed change:

Biofuels and other bioliquids taken into account for the purposes referred to in paragraph 1 shall not be made from raw material obtained from land that was a natural ecosystem in May 2003 and was converted into another land-use afterwards. with recognised high biodiversity value, that is to say land that had one of the following statuses in or after January 2008, whether or not the land still has this status:

d) forest undisturbed by significant human activity, that is to say, forest where there has been no known significant human intervention or where the last human intervention was sufficiently long ago to have allowed natural species composition and processes to have become re-established. 

e) Areas designated for nature protection purposes, unless evidence is provided that the production of raw material did not interfere with those purposes. 

f) Highly biodiverse grassland, that is to say grassland that is species-rich, not fertilised and not degraded. 

The Commission shall establish the criteria and geographic ranges to determine which grassland shall be covered by point c. Such a measure designed to amend non essential elements of this directive shall be adopted in accordance with regulatory procedure with scrutiny referred to in Article 21(3).

Comment:

The cut-off date needs to be set before the first legislative attempt on biofuels. It should also be set further in the past in order to prevent legalisation of illegally logged areas in certain developing countries, for example in Indonesia, where illegal oil palm plantations have been established and land was confiscated from indigenous communities. Forest conversion into oil palm plantations, often including these scandalous practices and the mainstream but illegal use of fires, has been known as unsustainable for more than a decade, now. This Directive should not suddenly label them as sustainable and reward the companies that were and are involved.

No natural ecosystems should be converted for the production of biofuels, as this leads to substantial GHG emissions and to the loss of biodiversity. 

Paragraph 15.4

Original text:

Biofuels and other bioliquids taken into account for the purposes referred to in paragraph 1 shall not be made from raw material obtained from land with high carbon stock, that is to say land that had one of the following statuses in January 2008 and no longer has this status:

a) Wetlands, that is to say land that is covered with or saturated by water permanently or for a significant part of the year, including pristine peatland;

b) Continuously forested areas, that is to say land spanning more than 1 hectare with trees higher than 5 metres and a canopy cover of more than 30% or trees able to reach these thresholds in situ; 

The provisions of this paragraph shall not apply if at the same time raw material was obtained the land had the same status as it had in January 2008. 

Proposed change:

Biofuels and other bioliquids taken into account for the purposes referred to in paragraph 1 shall not be made from raw material obtained from land with high carbon stock, that is to say land that had one of the following statuses in or after May 2003, whether or not the land still has this status:
a) Wetlands, that is to say land that is covered with or saturated by water permanently or for a significant part of the year, including pristine peatland;

b) Continuously forested areas, that is to say land spanning more than 0.5 ha with trees higher 5 metres and a canopy cover of more than 10% or trees able to reach these thresholds in situ.

c) Permanent grasslands.

The provisions of this paragraph shall not apply if at the same time raw material was obtained the land had the same status as it had in May 2003. Forests and wooded lands are to be sustainably managed and used in a way, and at the rate, that maintains their biological diversity, productivity, regeneration capacity, vitality and a potential to fulfil, now and in the future, relative ecological, economic and social functions, at a local, national, and global levels, without causing any damage to other ecosystems.

Comment:
High carbon areas should be excluded from the production of biofuel raw materials, as every intervention could result in high carbon emissions. 

The cut-off date needs to be set before the first legislative attempt on biofuels. It should also be set further in the past in order to prevent rewarding of clearly unsustainable and sometimes even illegal practices. 

Adjective ‘pristine’ in front of ‘peatland’ should be deleted. Even conversion of degraded peatland might lead to considerable release of soil carbon, which would jeopardise the objective of this directive, that is the reduction of GHG emissions. Degraded peatlands should be ecologically restored.
 

The Commission’s definition would allow conversion of all forests with trees below 5m (eg some mountain forests of limited extent), but way worse all open and dry forests with a canopy cover below 30% including all forest/savanna transition ecosystems (eg very rich cerrado in Brazil). The UNFCCC defines forest as land with tree crown cover (or equivalent stocking level) of more than 10-30%. Both the UN Food and Agriculture Organisation (FAO) and the UN Convention on Biodiversity (CBD) define forests as land with a canopy cover of more than 10%.
 We recommend applying the accepted figure of 10%. 

Increasing bioenergy production might provide incentives to transform permanent grasslands, which would lead to a loss of their high biodiversity value and substantial release of soil carbon (EEA report 2008: 7). In its report on environmentally compatible bioenergy from agriculture, EEA (2008: 7) assumed that approximately 6 million ha of permanent grassland (as well as parts of the olive grove and dehesa area) were excluded from dedicated bioenergy production in 2030.
 Greenpeace believes that this assumption should be adequately reflected in this Directive. 

Some sourcing of raw material from continuously forested areas, permanent grassland and wetlands should be possible, if the status of the areas is maintained and if these areas are sustainably managed. The definition of sustainably managed forests is recognised by FAO and the Ministerial Conference on the Protection of Forests in Europe (MCPFE), so it is already part of community and international law. As it is obvious that in paragraph 5 a reference is made to environmental criteria for agriculture in the EU, a similar reference to sustainable forest management is crucial, especially in the light of the emergence of second generation biofuels and technologies such as BTL. As for wetlands and permanent grasslands – many of them are result of centuries of complex land use. Such management needs to be encouraged with appropriate harvesting methods and times.  

Paragraph 15.5

Original text:

Agricultural raw materials cultivated in the community and used for the production of biofuels and other bioliquids taken into account for the purposes referred to in paragraph 1, shall be obtained in accordance with the requirements and standards under the provisions listed in point A of Annex III to Council Regulation (EC) No 1782/2003 under the heading ”Environment” and in accordance with the requirements for good agricultural and environmental condition defined pursuant to Article 5(1) of that regulation.

Proposed change (addition):
Agricultural raw materials cultivated in the community and used for the production of biofuels and other bioliquids taken into account for the purposes referred to in paragraph 1, shall be obtained in accordance with the requirements and standards under the provisions listed in point A of Annex III to Council Regulation (EC) No 1782/2003 under the heading ”Environment” and in accordance with the requirements for good agricultural and environmental condition defined pursuant to Article 5(1) of that regulation. 

In the production and processing of raw materials for biofuels in third countries sustainable agricultural practices shall be applied, such as limited use of agrochemicals, minimum impacts on water quality and availability and inclusion of measures to retain or improve soil quality and avoid soil erosion. 

Production of raw materials in the community and in third countries shall aim towards environmentally oriented farming, diversification of energy crops and towards the selection and management of these crops in accordance with environmental guidance, such as appropriate crop mixes and rotations, double cropping practices, etc. 

In the production of raw materials for biofuels, both in the community and in third countries, no genetically modified plants and products thereof shall be used.

Comment:

The article in the Council Regulation (EC) No 1782/2003 to which this paragraph refers is about cross compliance and more specifically about good agricultural and environmental conditions of land. Annex III of this regulation refers to several directives (Directives on the conservation of wild birds, protection of groundwater, protection of soil, waters and conservation of natural habitats). Cross-compliance rules have been heavily criticised by some NGOs.

Third countries will contribute an important share of European demand for biofuels, therefore the production of raw materials for biofuels should not lead to negative environmental impacts and to additional GHG emissions due to i.e. increased use of fertilisers. For this reason, Greenpeace demands that sustainable agricultural practices should also be applied in third countries: notably limitation of the use of agrochemicals, the inclusion of good practices for the management of water and soil. These criteria would represent a minimum safeguard to prevent irreversible destruction of the environment in third countries and negative impact on the livelihood of local communities, which arises from bad water or soil management or from irresponsible use of pesticides. 

Greenpeace also believes that the key assumptions of the European Environmental Agency for environmentally compatible bioenergy production should be adequately reflected in the directive. These are: 30% of environmentally oriented farming until the year 2030, diversification of energy crops and management of these crops in accordance with environmental guidance, such as appropriate crop mixes and rotations, double cropping practices, etc (EEA 2008: 6). 

The application of precautionary principles must lead to the exclusion of genetically modified crops and trees from this sustainability guideline. The deliberate release of genetically modified organisms in the environment leads to ecological and social threats that are potentially high and not yet understood.

Paragraph 15.6

Original text:

Member states shall not refuse to take into account, for the purposes referred to in paragraph 1, biofuels and other bioliquids obtained in compliance with this Article on other grounds of sustainability.  

Proposed change:

Delete the article

Comment:

This article violates articles 174, 175 and 176 according to which Member States can adopt stricter measures for environmental purposes when new information occurs. 

Paragraph 15.8 (new)

Proposed change (addition):

The social sustainability criteria for biofuels shall be as follows:

a. All biofuels are produced under labour conditions compliant with the relevant conventions and recommendations of the International Labour Organization;

b. Land rights of local communities and indigenous peoples are respected as set out in the UN Declaration on the Rights of Indigenous Peoples and other relevant international frameworks such that:

i. the right to use the land can be demonstrated and is not legitimately contested by local communities with demonstrable rights;

ii. use of the land for biofuel production does not diminish the legal rights, customary rights or traditional rights of other users without their free, prior and informed consent.

c. Appropriate processes are in place through which local communities are consulted about matters affecting them, and through which they can provide their views through their own institutions;

d. Contracts with smallholder farmers are reasonable, transparent and complied with.  In particular:

i. agreed payments are made in a timely manner and that all costs, fees and levies are clearly explained and agreed in advance;

ii. pricing of inputs, services and produce is clearly explained;

iii. debt repayment schemes are fully transparent and operate on a reasonable rate of interest. 

Comment:

Without development and social criteria included, it cannot be ensured that the production of feedstock for biofuels on the EU market does not lead to violations of human rights, land-grabs and displacement of people.

Paragraph 15.9 (new)

Proposed change (addition):

A Committee of independent experts/scientists will develop and execute a mechanism to accurately assess and address the indirect effects of biofuels on land-use change and indirect effect on degradation of natural forests or other natural ecosystems. On the basis of this risk assessment, specific crops or crop-country combinations shall be excluded from the sustainability criteria, if they lead to negative indirect impacts. 

Comment:

Recent research published in Science (Fargione et al. 2008) shows that any land-use change for the production of biofuels, if it is not from abandoned agriculture land, results in high initial GHG emissions that will take many decades and sometimes centuries to earn back. The research also reveals that almost all biofuels resulted, directly or indirectly, intentionally or not, in new lands being cleared, either for food or fuel. This proofs that it is crucial for the reliability of this directive that crops or plantations causing this indirect impact are excluded.

Therefore, new research is needed. A proper mechanism must be developed by independent experts/scientists without interference of stakeholders. This Committee should also have the mandate to ensure that these products or crop-country combinations are directly excluded from accounting for this directive.

ARTICLE 16 – Verification of compliance with the environmental sustainability criteria for biofuels and other bioliquids liquid, gaseous and solid biomass

This article provides some rules for the implementation of the sustainability criteria for biofuels and other bioliquids. Implementation is based on a mass balance system, according to which different consignments of raw material with differing sustainability characteristics can be mixed. There are three possible ways to implement this system:

· Member States require companies to submit information, based on ‘adequate standards of independent auditing’

· The Commission decides that bilateral and multilateral agreements between the Community and third countries demonstrate that biofuels fulfil the criteria, 

· The Commission may accredit voluntary national or international schemes (either to assure that land use change did not take place or to assure adequate GHG savings) 

The Commission will accredit these agreements and/or schemes assisted by a Committee that will have an advisory role.
 These schemes also need to meet adequate standards of reliability, transparency and independent auditing. They can only be accredited for the period of maximum 5 years. 

Paragraph 16.1

Original text:

Where biofuels and other bioliquids are to be taken into account for the purposes referred to in Article 5(1), Member States shall require economic operators to show that the environmental sustainability criteria set out in Article 15 have been fulfilled. For this purpose they shall require economic operators to use a mass balance system providing the following:

(a) consignments of raw material or biofuel with differing sustainability characteristics can be mixed;

(b) information about the sustainability characteristics and sizes of the consignments referred to in point (a) remains assigned to the mixture; and

(c) it is ensured that the sum of all consignments withdrawn from the mixture is described as having the same sustainability characteristics, in the same quantities, as the sum of all consignments added to the mixture.

Comment:

This system is probably not the worst option – it is similar to the FSC’s credit system. The sustainable volumes claimed at the end of the supply chain have actually been added to the market, although the system offers no traceability and allows mixing of certified and non-certified products. Good thing is that all companies in the supply chain take part in the system and that the link between them is still maintained. 
Paragraph 16.2

Original text:

The Commission shall report to the European Parliament and the Council in 2010 and 2012 on the operation of the mass balance verification method described in paragraph 1 and on the potential to allow for other verification methods in relation to some or all types of raw material or biofuel. In its assessment the Commission shall consider those verification methods in which information about sustainability characteristics need not remain physically assigned to particular consignments or mixtures. The assessment shall take into account the need to maintain the integrity and effectiveness of the verification system while avoiding imposing an unreasonable burden on industry. The report shall be accompanied, where appropriate, by proposals on allowing other verification methods, to the European Parliament and the Council.

Proposed change:
Delete the paragraph.

Comment:

The inclusion of such a paragraph might jeopardise mass balance system, when it will still be in its early phase of development. 

Paragraph 16.3

Original text:

Member States shall require economic operators to submit reliable information and to make available to the Member State, on request, the data that were used to develop the information. Member States shall require economic operators to arrange for an adequate standard of independent auditing of the information they submit, and to provide evidence that this has been done. The auditing shall verify that the systems used by economic operators are accurate, reliable and fraud-resistant. It shall evaluate the frequency and methodology of sampling and the robustness of the data.

Proposed change:
Delete this paragraph (and paragraph 7) and re-think the system of verification.

Comment:

The proposed system of verification of the information submitted by economic operators is vague and weak. Vague, because the criteria for auditing and control are multi-interpretable. Weak, because it is not a system of accreditation and certification with good guarantees and independent control mechanisms. It is unclear to which standard of independent auditing the Commission is referring. What is an ‘adequate’ standard? Is the Commission developing a specific regulation or guidelines on that issue? A clear and comprehensive standard of independent auditing should ensure the effective implementation and enforcement of the Directive. Is there already an existing piece of EU legislation with the same wording or is there an EU approved standard to which the Commission could refer?

Furthermore, the draft proposal is unclear about the accreditation of the private independent auditors and the process to verify the truthfulness and accuracy of the information they provide to the Member States. Tight control and verification of the chain of custody systems for biofuels and for raw material used in biofuels production, including by means of verification in the field and spot-checks, is particularly important in countries where governance is poor and corruption is endemic. In this domain, lessons could be learnt from the work already conducted by the Commission through the EU Forest Law Enforcement, Governance, and Trade (FLEGT) partnership agreements.
Economic operators, especially those that have something to hide, will search and find the weakest entrance point to the internal market. The absence of a strong system for verification of sustainable origin of the sources undermines the whole objective of this piece of legislation. Therefore, this proposal must be dropped and rethought in order to design a better and more comprehensive system. 

Paragraph 16.4

Original text:

The Commission may decide that bilateral and multilateral agreements between the Community and third countries demonstrate that biofuels and other bioliquids produced from raw materials cultivated in those countries comply with the environmental sustainability criteria in paragraphs 3 or 4 of Article 15.

The Commission may decide that voluntary national or international schemes setting standards for the production of biomass products contain accurate data for the purposes of Article 15(2) or demonstrate that consignments of biofuel comply with the environmental sustainability criteria in paragraphs 3 or 4 of Article 15.

The Commission may decide that national, multinational or international schemes to measure greenhouse gas savings contain accurate data for the purposes of Article 15(2).

Comment:

Further specification is required. Will bilateral and multilateral agreements prevail over the sustainability standards set in this legislation? Does this include also non-binding agreements?

The current text proposal does not specify on what grounds existing and future private voluntary international schemes for biofuels and for raw material used in biofuels production will be assessed. Which principles, criteria and indicators (PCI) will be used? What procedures will be applied to approve these schemes and to suspend/withdraw the authorisation in case of repeated failure? 

Existing private certification scheme for agricultural or wood raw materials should be assessed according to specific sets of criteria and indicators, including those proposed for biofuels under article 17. To ensure policy coherence, the sustainability standard for wood and other raw materials should not be lower than the standards already agreed by the European Community or defined by the EU member states for the implementation of green public procurement policy.

Paragraph 16.6

Original text:

Decisions pursuant to paragraph 4 shall be adopted in accordance with the procedure referred to in Article 21(2). Such decisions shall be valid for a period of no more than 5 years.

Proposed change:

Decisions pursuant to paragraph 4 shall be adopted in accordance with the procedure referred to in Article 21(2). Such decisions shall be valid for a period of no more than 5 years. The Commission can also revoke this decision earlier, if evidence shows that sustainability standards are violated.  

Comment:

This safeguard is needed in case the scheme or agreement does not meet the required sustainability criteria. 

Paragraph 16.7

Original text:

When an economic operator proffers proof or data obtained in accordance with an agreement or scheme that has been the subject of a decision pursuant to paragraph 4, a Member State shall not require the supplier to provide further evidence of compliance with the corresponding environmental sustainability criterion.

Proposed change:

Delete this paragraph (and paragraph 3) and re-think the system of verification.

Comment:

This paragraph introduces the risk that laggards and weakly performing economic operators search for the weakest procedure in a Member State that didn’t bother do build up a strong control system. This is especially crucial, as at this moment the Commission has proposed procedural criteria, which are weak and open to interpretation.

ARTICLE 17 – Calculation of greenhouse gas impact of biofuels and other bioliquids

This article provides methodology for the calculation of GHG savings of biofuels. This can be done in three different ways:

· to use default values set in Annex VII part A and B

· to use actual value calculated in accordance with the methodology laid down in Annex VII part C 
· to use default values for different production processes as set in Annex VII part D (this means to calculate different default values linked with the production of biofuel).
ARTICLE 18 – Specific provisions related to biofuels

The important part of this article is paragraph 4, in which they state that the biofuels produced from wastes, residues, non-food cellulosic material and ligno-cellulosic material shall be considered to be twice that made by other biofuels. 
Paragraph 18.4

Original text:

For the purposes of demonstrating compliance with national renewable energy obligations placed on operators, the contribution made by biofuels produced from wastes, residues, non-food cellulosic material and ligno-cellulosic material shall be considered to be twice that made by other biofuels.

Proposed change:

For the purposes of demonstrating compliance with national renewable energy obligations placed on operators, the contribution made by biofuels produced from wastes, residues, non-food cellulosic material and ligno-cellulosic material shall be considered to be twice that made by other biofuels can get additional financial incentives by Member States. 
Comment: 

It is fine to have extra incentives for biofuels, but they should be expressed financially, rather than in counting towards the target, as this would water down the 20% renewables target. 

Article 20 - Reporting by the Commission

Paragraph 20.5

Original text:

In its reports, the Commission shall analyse:

(a) the relative environmental benefits and costs of different biofuels, the effects of the Community’s import policies thereon, the security of supply implications and the ways of achieving a balanced approach between domestic production and imports;

(b) the impact of increased demand for biofuel on sustainability in the Community and in third countries;

(c) the impact of EU biofuel policy on the availability of foodstuffs in exporting countries, the ability of people in developing countries to afford these foodstuffs, and wider development issues; and

(d) the impact of increased demand for biomass on biomass using sectors.

Proposed change:

In its reports, the Commission shall analyse:

(a) the relative environmental and social benefits and costs of different biofuels, the effects of the Community’s import policies thereon, the security of supply implications and the ways of achieving a balanced approach between domestic production and imports;

(b) the impact of increased demand for biofuel on sustainability in the Community and in third countries;

(c) the impact of EU biofuel policy on food security in developing countries including the import bills of Low Income Food Deficit Countries and Least Developed Countries, and availability of, and access to, food within exporting countries 

(d) the impact of EU biofuel policy on land conflict and displacement of peoples within exporting countries

(e) the impact of EU biofuel policy on direct and indirect land use change and an estimate of the associated carbon emissions

(f) the impact of increased demand for biomass on biomass using sectors.

Comment:

Need to include social aspects in considerations of sustainability. 

When considering food security impacts, it is important to distinguish between effects within countries producing biofuels for export to the EU, and third countries that may be impacted via inflation in global commodity prices.

Reporting must also include a thorough assessment of the impacts of increasing biofuel demand on global land use and associated emissions.  Without this, it will be impossible to ascertain whether or not the policy is actually contributing to emissions reduction.

Annex VII – Rules for calculating the greenhouse gas impact of biofuels, other bioliquids and their fossil fuel comparators

This Annex provides basic default values and methodology for the calculation of GHG savings from biofuels. Companies can either use default GHG savings for biofuels, as set in parts A and B of this Annex, or provide actual values, according to the methodology set in part C of the Annex – if the actual values are better. The problem is that there is no scientific reference, therefore we do not know, where these values come from. The Commission promised an impact assessment report, where this would be explained, but it hasn’t been published yet. The values are very different from the ones in the IPCC report and differ as well from the JRC- Concawe WTT. Also the fact that actual values can be used is problematic, as any carbon calculations are estimates. For this reason, it would be better to use one coherent, scientifically justified database. 

Annex VII.A

This part of the Annex provides the default values of GHG savings for the so-called first generation of biofuels, without taking into consideration land use change. Except for the wheat ethanol and one sort of palm oil, all the values of GHG savings are set above the threshold of 35% GHG savings. Greenpeace believes that GHG savings should also put into equation negative environmental impacts, such as direct and indirect land use change. According to a recently published scientific study (Zah et al. 2008) most of economically important biofuels have greater environmental costs than fossil fuels, while a key factor affecting this performance is the destruction of native ecosystems. 

The formula according to which GHG savings are calculated is on the page 53 of the Directive (Annex VII.C, point 1). However, the actual default values, as set in part A of the Annex, are calculated from the part D of Annex VII, using total estimates on the page 60. If you take these values and try to calculate the savings, as set in the formula in the point 4 of part C of the Annex, you get the exact match. 

Here is the example for rapeseed:

SAVINGS = (EF – EB)/EF

EF is the fossil fuel comparator and its value is set at 83.8 g CO2eq/MJ (according to point 17 of part C of the Annex). If we take the value 53 g CO2eq/MJ, which is listed for rapeseed in the part D of this Annex (page 61), we get a perfect match:

SAVINGS = (83.8 – 53)/ 83.8 = 0.367 (default value for GHG savings for rapeseed is 36%)

The total value in the part D of the Annex, which is used in this formula, is based on the sum of separate numbers for cultivation, processing (including excess electricity), transport and distribution. It does not include any land use change. 

If operators use actual values according to the methodology as listed in the part C, they have to include land use change, but they can also improve the numbers with emissions savings from carbon capture and sequestration and from carbon capture and replacement.

It is also very concerning that there are no default values for soy biodiesel, which has very low GHG savings and can be detrimental due to direct land use changes that occur due to soy production, i.e. the destruction of rain forests in the Amazon. 

Annex VII.B

This part of the Annex provides the default values of GHG savings for the so-called second generation of biofuels. We don’t know where these data come from, but they are calculated according to the same principle, as emissions savings for the first generation of biofuels. 

Annex VII.C

This part of the Annex provides methodology for the calculation of GHG emissions. It gives companies the opportunity to give their own values for GHG emissions savings and not to rely on the default values set by the Commission. 

The methodology nevertheless gives some intermediate default values, i.e. for land use change. The figure of carbon stock for oil plantation is very high. Germer & Sauerborn (2007) (2) give only 129 +/- 40 Mg CO2 ha-1 (equivalent to 35 Mg C ha-1) over 25 years. Indeed, it is very close to that of some natural forests given by Ramankutty et al. (2007), Table 3 (3). For example, tropical seasonal forest in Asia is given as 150 Mg C ha-1 (3). Surely this figure for palm oil plantation carbon stock needs revising downwards.

Paragraphs 12 and 13 of the Annex include also emission savings from carbon capture and sequestration. This technology is still very far in the future and should not be included in this directive.

Paragraphs 14, 15 and 16 give companies opportunity to include co-products in the calculation of GHG savings – this could provide loopholes for the inclusion of some agrofuels, which would otherwise have low GHG savings, i.e. soy bean.

In paragraph 17, there is a value of fossil fuel comparator. It is the latest available actual average emissions from petrol and diesel consumed in the Community. There is a danger that biofuels might look better, if the petrol and diesel products would become worse (i.e. by inclusion of tar sands, coal to liquid, etc.) If actual average values do not exist – the value used shall be 83.8 g CO2eq/MJ. This is better than German sustainability standards, where the default value is set to 86.2 g CO2eq/MJ for diesel and 85 g CO2eq/MJ for gasoline, respectively. These values are different in electricity, heat production and in cogeneration. 

Annex VII.D

This Annex provides disaggregated values for biofuels and other bioliquids – this means default values for different parts of production processes. We have compared them with the values calculated in the JRC-Concawe study (Appendix 1) and came to the conclusion that numbers match only partially. Although they may be based on the App. 1 figures, there are still a lot of different numbers that can be selected depending on which choices the Commission has made. The process for setting these values is very untransparent and we recommend that the Commission publish its impact assessment report, which would clarify their choice. 

� Indirect land use can be described as the shift of the land use prior to biofuel production to another area where a land use change occurs due to maintaining the previous level of (e.g. food) production. This is called “leakage” or “displacement” (Öko Institut 2007: 4). In the producing country, good practice and absence of direct land use change may be certified. But the required area for the new crop is no more available for the previous crop for which there is still a demand. The previous cropping will be displaced and “move” to other areas which were not in use (natural forests), and will be replaced by the previous cropping (ibidem).


� According to recently published article in Science, land conversion for the production of biofuels creates the so-called ‘biofuel carbon-debt’, which means the release of terrestrial carbon during the first 50 years of this process. Over time, biofuels from converted land can repay this carbon debt, if their production and combustion has net GHG emissions that are less than the life-cycle emissions of the fossil fuels they displace. Until the carbon debt is repaid, biofuels from converted lands have greater GHG impact than the fossil fuel they displace (Fargione et al. 2008).  


� Out of 27 million hectares of Southeast Asian peatland, 12 million hectares (45%) are currently deforested and mostly drained in order to enable forestry. After deforestation, drainage is in many areas intensified to establish large-scale plantations (oil palm, acacia wood, etc.). The emissions from these plantations are very high, up to a hundred tonne CO2 per hectare a year. Natural peatlands do not release any carbon dioxide (Wetlands International 2008).


� For more information, see : http://www.fao.org/docrep/009/j9345e/j9345e05.htm


� The clearance of grassland releases 93 times the amount of greenhouse gas that would be saved by the fuel made annually on that land (Fargione et al. 2008).


� Advisory committees give their opinions to the Commission, which must try to take account of them. For more information on comitology: � HYPERLINK http://europa.eu/scadplus/glossary/comitology_en.htm ��http://europa.eu/scadplus/glossary/comitology_en.htm�. 
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